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Abstract

Before and after the partition of the sub-continent, efforts were in
place to provide a comprehensive mechanism for the resolution of
family disputes of Muslims according to the injunctions of Islam.
Islam remained the cornerstone of the new state which surfaced as
Objectives Resolution. Then, under the 1956 Constitution, a
commission was constituted and assigned the task of making
recommendations for the Islamisation of the laws of the country. The
same institution, with the change of nomenclature, The Council of
Islamic Ideology (ClI), was assigned the same task under the 1962
and 1973 Constitutions. Since then, the Council has examined
almost every aspect of existing legislation on family matters,
primarily, The Muslim Family Laws Ordinance (MFLO), 1961 and
The West Pakistan Family Court Act, 1964. It has recommended
amendments for the improvement of these laws. This paper is to
identify whether CII has provided adequate recommendations to the
legislature to address the issues pertaining to family laws in
Pakistan. This paper is qualitative in nature and descriptive
analysis has been made based on primary and secondary data. This
paper concludes that Cll has played its role as per the constitution
and published its annual reports in which issues of family laws have
comprehensively been addressed. The paper suggests that the
advice of the council must be followed in letter and spirit to bring
these laws in consonance with the injunction of Islam.
KeyworbDs: Family Law; CII; Legislation; Family Issues; MFLO
1961; Pakistan.
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Introduction

Muslims of the Indian sub-continent were able to get an
independent State on 14" August 1947 after a drawn-out struggle
with the vision to freely follow the teachings of Islam. The main
purpose was to provide a system where the principles of Shari’ah
were followed in letter and spirit (Ghazi, 2007). Therefore, soon
after independence, the first well-known and important guidelines,
for running affairs of the newly emerged country, as per the teaching
of Islam, were provided in the form of “Objectives Resolution” in
1949 (Mahmood, 2009), which later became the substantive part of
“The Constitution of Pakistan, 1973.

Thereafter, many efforts were made for the preparation of
the constitution and many committees were established and
different tasks were given to them. However, it took nine years of
efforts by the Constituent Assembly of Pakistan to successfully
frame a constitution that was adopted on 29" February 1956 and was
enforced on 23 March 1956, proclaiming the state “Islamic
Republic of Pakistan”. In the 1947 Independence Act, it was
provided that the existing laws shall continue until modified by the
concerned assembly (Bains, 1962). Therefore, to run the affairs of
the country, as a stop-gap arrangement, the existing laws were
adopted for the state of Pakistan. Thus, there was a need to examine
the law to bring it into conformity with the injunctions of Shari ah.
The 1956 Constitution constituted a Commission for Islamizing the
existing laws (Sultana, 2018) under Article 198(3). Unfortunately,
on 7" October 1958 martial law was imposed and the 1956
Constitution was abrogated. Thus, the said Commission could not
function (A.Q, 2008).

Framers of the Constitution of 1962, while framing the
Constitution, kept in mind the demands of Muslims under Article
199 of the 1962 Constitution (Sial, 2008). However, the Advisory
Council of Islamic Ideology was established under Article 203 of
the Constitution which continued to function regularly till the
framing of the 1973 Constitution. The function of the council
according to Article 204 of the 1962 Constitution, inter alia, was the
Islamisation of existing laws in Pakistan.

Another Constitution was given to the country in 1973.
Under Article 228 of the 1973 Constitution, the Council of Islamic
Ideology (CIl) was established (The Constitution of the Islamic
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Republic of Pakistan, 1973). The Functions of the Council
according to Article 230, inter alia, were the same as in previous
constitutions (Sheikh, 2009).

Under Article 230(4) of the 1973 Constitution, the Council
was bound to submit its final report within seven years of its
appointment but despite the lapse of more than 25 years, the Council
was unable to submit its final report till 1996 (Hamdani, 2016). The
Council has, however, since its inception, submitted more than 90
reports (including annual and subject-wise). The reports after the
final report of 1996 could not be placed before the Parliament and
Provincial Assemblies. It is pertinent to mention here that some of
the reports of the council were discussed in the Special Committee
of the Senate but not in National Assembly (Ahmad, 2019).
However, as per requirements of the constitution, reports compiled
after its final Report of 1996, are not required to be laid before the
Parliament and Provincial Assemblies (Hamdani, 2016).

After the establishment of ClII, the purpose of the council
was to ensure Islamisation of laws in Pakistan and the objective of
the council must be achieved through its advice to the legislature.
Moreover, as a constitutional institution, it is responsible for
addressing all issues/debates about the Islamisation of laws (Islam
& Faqir, 2020).

The Family Courts were established in Pakistan after the
enactment of the Muslim Family Laws Ordinance (1961) and West
Pakistan Family Courts Act (1964). The first law is considered
substantive law and the second is procedural law to deal with all the
family disputes (Qureshi, 2021). However, since the enactment of
these laws, a controversial debate started among religious scholars
on the basis of sectarian differences and it is still on the table.
Against this backdrop, it is significant to find whether the CIl has
played its role in addressing the issues regarding family laws in
Pakistan. This article aims to provide an overview of Cll reports on
family laws. It is consequential to find the answer to the gquestion
that how the CII is providing advice to the stakeholders in the
context of this controversy and suggested improvement in the family
laws.
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The Council of Islamic Ideology on Family Issues: An Overview

So far, the Council has made more than 6639
recommendations, which include recommendations regarding
amendments in 839 laws and general recommendations regarding
the economy, education, media, social reforms, etc., (Khan &
Mahmood, 2022) and enactment of new laws. In this paper, the
recommendation of the council on family laws, particularly the
Muslim Family Courts Act (1964) has been discussed.

Many, including lawyers, judges, and researchers raise the
question that the Council’s reports are no longer valid as the time
specified for the final report has lapsed. Even the Sindh Provincial
Assembly passed a resolution to abolish the council (Sheikh &
Ismail, 2020). According to the Constitution, the reports of the
Council are still valid given Article 254 of the Constitution (Khan
& Mahmood, 2022), which reads as under:

Failure to comply with requirements as to time does

not render an act invalid. When any act or thing is

required by the Constitution to be done within a

particular period and it is not done within that period,

the doing of the act or thing shall not be invalid or

otherwise ineffective by reason only that it was not

done within that period.

So, it can safely be concluded that the reports of the council
are still valid for implementation and incorporation by the
legislature.

The Procedure of Family Courts and The Role Of ClI: An
Analysis

The procedure adopted by the courts for adjudication of
family disputes was not speedy thus a need was felt by the
legislature to provide a proper and speedy mechanism for
expeditious disposal of clashes relating to marriage, family affairs,
and for matters connected therewith (Carroll, 2002). Therefore, the
West Pakistan Family Courts Act (1964), now named as The Family
Courts Act (1964) and the amendment was made (Gazette of
Pakistan, 1996).

All family matters are adjudicated under the Family
Courts Act (1964). Under this Act, the West Pakistan Family Court
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Rules, 1964 were framed. This Act requires at least one family court
in each district and at least one female judge in each district under
Section 3 of the Family Courts Act (1964). The main purpose of the
Act is to make provisions for the establishment of Family Courts for
the expeditious settlement and disposal of disputes relating to
marriage and family affairs and for matters connected therewith as
mentioned in the preamble of the Act. (Zia, 2019) Under this Act, a
family court has jurisdiction in the following matters:

I. Dissolution of marriage, including Khula.

ii. Dowver.

iii. Maintenance.

iv. Restitution of conjugal rights.

V. Custody of children, and the visitation rights of parents
to meet children (Law Vision, 2021).

Vi. Guardianship.

vii.  Jactitation of marriage.

viii.  Dowry.

iX. The personal property and belongings of a wife and a
child living with his mother.

X. Any other matter arising out of the Nakahama.

In the original Act, only dissolution of marriage, dower,
maintenance, restitution of conjugal rights, custody of children, and
guardianship were covered. Jactitation of marriage was added in
1969, dowry was added in 1997, the personal property and
belongings of a wife and a child living with his mother, and other
matters arising out of the Nakahama were added in 2002 (Punjab
Laws, 2020).

Family courts in Pakistan aim to promote therapeutic justice
by providing a less formal and more accessible platform for
resolving disputes relating to family and domestic matters.
Therefore, now the researchers have tried to study different
recommendations of the CIlI on the subject. Firstly, the matter
related to the intimation of the case to defendants, when the case has
been filed in the family court, and how the defendant is summoned.
Section 8 of The Family Courts Act, 1964 deals with the summoning
and notice which reads as under:

8. Intimation to defendants. (1) When a plaint is
presented to a Family Court, it shall:
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(a) fix a date ordinarily of not more than thirty days for
the appearance of the defendant.
(b) issue summons to the defendant to appear on a date
specified therein.
(c) within three days of the presentation of the plaint,
send to each defendant, by registered post,
acknowledgement due, a notice of the suit, together with
a copy of the plaint, a copy of the Schedule referred to in
sub-section (2) of section 7 and copies of the documents
and a list of documents referred to in sub-section (3) of
the said section.
(2) Every summons issued under clause (b) of sub-
section (1) shall be accompanied by a copy of the plaint,
a copy of the Schedule referred to in sub-section (2) of
section 7, and copies of the documents and list of
documents referred to in sub-section (3) of the said
section.
(6) Summons issued under clause (b) of sub-section (1)
shall be served in the manner provided in the Code of
Civil Procedure, 1908, Order V, Rules 9, 10, 11, 16, 17,
18, 19, 21, 23, 24, 26, 27, 28 and 29. The cost of such
summons shall be assessed and paid as for summons
issued under the Code of Civil Procedure, 1908.
Lo (Jusiore (S OIASE o s oaliie (S Dabial oy ) iy Jend (S st
BB)) JETSNET: BT O : Py I WV EN PRSIV FOFL IS LN 7 PO S PN e v
=GN Al Sl g s S i (30 Uyl I8 L9 puaioacl8 5 e
Owgu)ﬁudéo\@&ce\jéa\}\ JJ(‘SJ\(’SU:‘A&)J;’J@;""}"S
=S s el S0l Gans S 00 (& (S el Gl 2 2 8 SIS LG K
Lol (i SO oS 5l S i e 2180 53 ) sl (2 Csmm ot orn L)
088 S0 sl s ks el S lilay S padd il s e Uiy
Ay el Gl S g oSS e S —alE Ol g m - Wla e S
= osrabn8osal & o A _Scph <
(Cll Report, 1983, pp. 74-75)
After that issuance of summons to the defendant, if no
person appears on behalf of the defendant, then the family court has
the power to conduct Ex-parte proceedings. However, if the
defendant appears after receiving the summons, they need to submit
a written statement under Section 9 of the said law. The Ex-parte
proceedings in the eyes of Islamic law are questionable in family
matters. It is pertinent to mention that family matters are considered
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personal matters, because of this personal nature they can’t be
decided Ex-parte. Section 9, subsections 5 and 6 of the Act of 1964
go as follows:
(5) If the defendant fails to appear on the date fixed by
the Family Court for his appearance, then
(a) if it is proved that the summons or notice was duly
served on the defendant, the Family Court may proceed
ex-parte; provided that where the Family Court has
adjourned the hearing of the suit ex-parte, and the
defendant at or before such hearing appears and assigns
good cause for his previous non-appearance, he may,
upon such terms as the Family Court directs, be heard
in answer to the suit as if he had appeared on the day
fixed for his appearance; and
(b) if it is not proved that the defendant was duly served
as provided in subsection (4) of section 8, the Family
Court shall issue fresh summons and notices to the
defendant and cause the same to be served in the
manner provided in clauses (b) and (c) of sub-section
(1) of section 8.
(6) In any case in which a decree is passed ex-parte
against a defendant under this Act, he may apply within
a reasonable time of the passing thereof to the Family
Court by which the decree was passed for an order to
set it aside, and if he satisfies the Family Court that he
was not duly served, or that he was prevented by any
sufficient cause from appearing when the suit was
heard or called for hearing, the Family Court shall,
after service of notice on the plaintiff, and on such
terms as to costs as it deems fit, make an order for
setting aside the decree against him, and shall appoint
a day for proceeding with the suit; provided that where
the decree is of such a nature that it cannot be set aside
as against such defendant only, it may be set aside
against all or any of the other defendants also.
This provision is related to ex-parte proceedings. The question
arises whether the Qaza alal Ghaib is allowed or not. The ClIlI in
1983 deliberated on this provision of the Act and stated that this
section should be amended and proposed the following:
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S SR SO g s st S ale lede e 50 onS Jui S
= S UM (S S LA IS Gk i s e G s
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B e lSalad ol (S ea a8 paiol Sy S e R (g)
S et Sgoa e dlle G Gma (S 58 S aud (S Gl 3l
(Cll Report, 1983, p.76)
If the written statement has been submitted by the defendants, then
the family court judge has to try for reconciliation between the
parties as prescribed in the Holy Quran.
Allah almighty says in the Holy Quran:
10 0 edal Ga Sa 5 alhl () LSS 15338 Lagiis (183 1383 )5
el Gle @ &) Lagi 4 5850 W)
“If you fear a split between them (the spouses), send one
arbitrator from his people and one from her people. If
they desire to set things right, Allah shall bring about
harmony between them. Surely, Allah is All-Knowing,
All-Aware” (Holy Quran 4: 35).
Section 10 of the Act of 1964 addresses the reconciliation
process as a pre-trial proceeding. It states:
Pre-trial proceedings (1) When the written statement is
filed, the Court shall fix an early date for a pre-trial
hearing of the case.
(2) On the date so fixed, the Court shall examine the
plaint, the written statement (if any), and the precis of
evidence and documents filed by the parties and shall
also, if it so deems fit, hear the parties and their
counsel.
(3) At the pre-trial, the Court shall ascertain the points
at issue between the parties and attempt to affect a
compromise or reconciliation between the parties, if
this is possible.
(4) If no compromise or reconciliation is possible the
Court shall frame the issues in the case and fix a date
for the recording of evidence.
Provided that notwithstanding any decision or
judgment of any Court or tribunal, the Family Court in
a suit for dissolution of marriage, if reconciliation fails,
shall pass a decree for dissolution of marriage
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forthwith and shall also restore to the husband the Haq
Mehr received by the wife in consideration of marriage
at the time of marriage.
The CII in 1983 deliberated on this provision of the Act and stated
that this section should be amended as follow:
A Sa B o) b S s S ) e oS e gsille e
S i S e py Sdla @il 6 oils S ) jie oS i iy S
S 0D S Salad culie ae ) (S sy ol dllae sl S Gy
1964 ~ne o588 S (sillae e aa 818 5 (8l 033 1S 7 3bal (e lales
sgha S ooy S o8 L )Y A S clle PSSl cai S
lee (SAlsapdse A Sl Sl ol SRS (S DS el Sl
K oslpdodia podia A Saga Sl S Sl Sala n sk
O L B i (S Gt 15500l ) (o S S el i e S o x e
Shile alue sl (3 e 5 61939 miae Glilabisa 1533 538 S 5 Canlia
‘_;QL.AJ}AYMAAJJMU:\A&_’MJML;;1964M)Muy1£éu)ﬂbc
(Cll Report, 1983, pp.78-79 ) Sl (S ax i e Sy
WO S Ussa Gl _S18 08 S e et S e i
=S s o) feanile sandle Jui S ) gliay pae il S ndial 5l @il sl
(Cll Report, 1983, p.76) -usils
After Pre-trial proceedings, if it is successful, the matter is
disposed of accordingly. If reconciliation has failed, the matter is
fixed for recording of evidence under Section 11 of the Act. The
family court can examine the witnesses and allow the defence for
cross-examination. If the plaintiff and defendant wish for the written
affidavit, the court may allow it as per proviso to Section 11.
The CII in 1983 deliberated on this provision of the Act and stated
that this section should be amended as:
e il S Jai S Gae s Gl o o Glatie a8 2l Gl by 4
o el e Sl (SS Gl (S DS PlslS Cad S Gald G gl e S
Galed o8 A S Celew (S Gledia e gsillae e S 5500 o2
LELS (e 138 (8 17 ~ads JSOIS aa ¢ @ia BS 2l palee 33 21872 maa
(Cll Report, 1983, pp. 79-80) =
S ) a8 O 58 S O Gla S Cielans Clladia sa e sl Sile
Cysaa nd Oe O 0353 50 - 50 & shan AR IS Sy (o (S (U e
il 5350 (S 8 S (S L o USla LS L) 58 g (ol i SRS
WIS omls noshale . o (S Sl o S uliecllae sy
Sl S Uy e ik (SO asenlly Gl B0 (S DS SIS (S and
S @se dale S e (o (s e Gk (S 050 0 geadly Cidllie S < o
& 03 el m e S Lallasil GBBA) 03 g 50 - Uiy BS Olad 85 Ol
J> cus o Allae o paS x Y58 (S psillae Mo S Ul 5155 0

34



The Recommendations of The Council of Islamic Ideology on
Family Laws: An Analytical Review

B e Cpa Gl S A SSuale il s lal
(C11 Report, 1983. p.80) Us: 25> 5o (i s (3laia
After recording the evidence in the family disputes, the court
will, once again, try for reconciliation between the parties as it is
mentioned in the Holy Quran, Holy Prophet’s sayings, and also
evident from the acts of the companions of the Holy Prophet PBUH
that in family disputes reconciliation is the best reward. In this
regard, Section 12 of the Act says:
Conclusion of trial. (1) After the close of evidence of
both sides, the Family Court shall make another effort
to affect a compromise or reconciliation between the
parties.
(2) If such compromise or reconciliation is not
possible, the Family Court shall announce its judgment
and give a decree
The CII in 1983 deliberated on this provision of the Act and stated
that this section should be amended as follows:
et any S L) S ald (S opi 3 a8 &L Sl B g cnd S by
GRS (S S (allias) i ol ) Gl S G 8 e~y SOl ) S
A Scallias ol b Sealel 1] ads ) oilie il Jus £ S0 S
O e O B aailis o S SL LA s o o SS et Ak s
) ) - = ALyl
2 B3 WS 3 58 o bl (ya &a 5 albT (L&A T iadld Lagilh (385 283 )5
Giallas Byl QSAJLC\\SU:'LJG“ anS J}L..\A..‘L\}jé 10 ~=dd ....C'I d.uu_,s
S S U (S e S e Ses waila (S o d A S
(Cl1 Report, 1983, p.80)
When the family court has passed a decree or judgment in a
case, the parties can exercise their right to appeal against the order
of the court. Section 14 of the Act relates to appeals. It says that all
the orders of the Family Court are appealable except in the case of
dissolution of marriage with certain exceptions to Section 2 Clause
viii of the Dissolution of Muslim Marriages Act (1939).
The CII in 1983 deliberated on this provision of the Act and stated
that this section should be amended as follow:
o) 02 S s (S Q)8 e il S by Gl o Gl dy) aads
5l (St s S Sla (S S dy SRR S K
2 ~xdd (S 61939 Sl 750 Gl alua ay San S () i sula
Do sl alh s s (B (S ol (Sesay oS e (8) % (S () B S
" Bl e T G Gyl S
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RSN 5e2l8 ya RIAS S WELS e madd il NS ol (S
o ARy OB ) bl B B e 25 25 et m b 9 1)
Ol s L &8 5 3 1S Jl s (S el Ui o) sie S e Sa S s
SO 5526 Usl 683 S e s S ) e S e o8 (S (58
S s o S gule 83 (S 3 08 o i) ense 55 RS (S AR
Cosam -z o dyl B ok (€ 0 LR LS (ae YU sl KOS
SOyt Sl e oy sa o (e Sz ol (S mpedlal Cany 50
S aie g Sy 3 € Gae s Clin L o 36 b ale S 3l a5
o o e il (B3 Dl ol (eBIS aa o aas ol edie &) S
e sl g8 (VS a5 Bk (S el Gl S e Sa (420 1782 ~2iia 1980
G S Gl afan Flhsa o cila (S Q)8 Ll e B8 S (S
S oo ele D S Jui S e e Gl sl o8 GBS el S i
S8 S8 ol S5l (R e S 05l )l )y Sl Ju Sl Sl
- Ul WS 8 e Jd shans (e S o ailaie S ilad . (K S
(Cll Report, 1983, p.81)

Before parting with this case, Cll observed that the appeal is
provided under the Act against the decision of the Family Court, in
matters relating to claims for dower exceeding Rs.1,000, for
maintenance allowance exceeding Rs. 25 or less per month,
restitution of conjugal rights, custody of children and guardianship
but no appeal lies from the decree passed by a Family Court for
dissolution of marriage (Mushtaq, 2017), except in the case of
dissolution for reasons specified in clause (d) of the item (viii) of
Section 2 of the Dissolution of Muslim Marriages Act (1939). A
decree passed for the dissolution of marriage is, certainly, of more
importance than a decree for a dower exceeding Rs. 1,000,
particularly in the social conditions of our society. CII, may,
therefore, advise the Government concerned to consider this aspect
of the matter and provide for an appeal from a decree passed by the
Family Court in other cases of dissolution of marriages for reasons
specified in other clauses of Section 2 of the Dissolution of Muslim
Marriages Act (1939). Let a copy of “this judgment be sent to the
Secretary, Ministry of Law”, Government of Sind, for information
on taking necessary steps considering these recommendations
(Ahmed & Boivin, 2018).

As mentioned above the Government of Sindh and the
Government of Pakistan must take the essential steps to enforce and
implement the recommendations of the CII with regard to appeals
against orders for the maintenance and the dissolution of marriage.
As it is also relevant to mention that all family matters are indeed
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personal in nature. However, the matter of dissolution of marriage,
dower, and maintenance are different in nature and context of the
relationship. The recommendation of the Cll is as follows;
S G sl e US Gl w Jasade )5S0 (e e S Jui S
o 53y B by (S 20 i A8 s (S a5 e ul (20 138 aada S s
- Sala (S b da) e adla S K5y Sl 60 s S
(CHl Report, 1983, pp.81-82)
e S8 Sl GBA S 5 85 (S 0 Gl NS o m Jlad e iy
ANy = Sl S A Gl a (Sl el Celes (pm pad ey
BT B R CE R I F SR G PV G/ PR St PRI FE NI
S ) Sy sl U Blade i axlly pal s o xS Dlae (S S
S et al S8 S L S L8 LS leal Al S gan o S )5 A5G
R n el G ) S8 08 e b L Gt o LT S Celen
52 s 1S Gilaail s nn g (S e sl s il TS (e Uil ool e
il g ey 33 S GRS 5l ST 13 3 p3me w5 s e lans A np 50
- =S de e D) S ) WS (gl s
(Cll Report, 1983, p.82)
3 osh Adle il sk S 5nead Who SN (S caalia (pejias S Jui S
(CIl Report, 1983, p.83) WS sk
It is also significant that Section 17 of the Family Courts Act
(1964) relates to the applicability of the Evidence Act and Code of
Civil Procedure to family court proceedings, which reads as under:
Provisions of Evidence Act and Code of Civil
Procedure not to apply. (1) Save as otherwise expressly
provided by or under this Act, the provisions of the
Evidence Act (1872), and the Code of Civil Procedure
(1908), except Sections 10 and 11, shall not apply to
proceedings before any Family Court.
(2) Sections 8 to 11 of the Oaths Act (1872), shall apply
to all proceedings before the Family Courts.
The CII in 1983 deliberated on this provision of the Act and stated
that this section should be amended as follows:
S gsille e w3l S 21872 mae ald ¢l Cad S by il
O ke Al S ey (S O @l dailia (568 gl (S 0 LR LS i
058 el 20 )8 e S Jui S S s (5SS dawi SR o
(Cll Report, 1983, pp.84)- s Ula LS 33Ul cnd S 134 ada IS s
138 ~zdn 1S Gl O 518 oDl 20 )8 i e S Jud S &S o (S5 S ()l Jus S
(Cll Report, 1983, p.84) - =la LS (33l s
Moreover, Section 17(A) of the Act of 1964 is related to the interim
order for maintenance which reads as under:
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Interim Order for Maintenance. At any stage of
proceedings in a suit for maintenance the Family Court
may pass an interim order for maintenance,
whereunder the payment shall be made by the
fourteenth of each month, failing which the Court may
strike off the defence of the defendant and decree the
suit.
The CII in 2000-01 deliberated on this provision of the Act and
proposed the following:
Ula LS Hail _Sole jla aliai IS Ciledie w55 (S o 13 Guits )l &S 2
O (S SR G ) pale A S A U e D) e o) - o
D2 el (S any 528U (o e gl (S S 101 BB S g o g
A e S A AL S Elis Ga S ale leds andd g Gae Gy e (S Al
(C1l Report, 2000-01, p.119) - pg <sbail (8 A<
The province of Punjab has amended this section. Section 20
of the Family Courts Act is related to the investment of powers of
Magistrates on Judges which says:
Investment of powers of Magistrates on Judges. The
government may invest any Judge of a Family Court
with the powers of Magistrate First Class to make an
order for maintenance under Section 488 of the Code
of Criminal Procedure (1898).
The CII in 1983 deliberated on this provision of the Act and stated
that this section should be amended as if the person failed to
maintain his wife and comply with court orders, it must be dealt with
criminal charges and punishments.
st Gl JLia) Cnd S 488 ~xda (S ¢ 1898 miyne (5lan i Aailin b ny
5 o S8 oo 1S il Gl (i a8 e v ) - Blae s 3 S
Som S o e )b Sl shla 488 iy Yo ) Sae
Cfu.u\ Gllae J}\c;)fu:.‘?-.’ )gk?\\g\.c)ﬁdj\d/\-oléﬁﬁéiéd\ﬂ}\ Alal caas
- S S G sl (583 (S (S A gl s
(Cll Report, 1983, p. 85)
Section 21 of the Act of 1964 is related to MFLO 1961 which
states that no provision of law would be affected by this Act which
is contrary to MFLO 1961. The CII in 1983 deliberated on this
provision of the Act and stated that this section should be amended
as follows:
=) e S S Ul Sl A e S e 2 )b S Ol R ile alis
Sl ol B ile alua lai Gy S ld i (S Jui S Gy e Sia S
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=S 21 axdy (S 13 08 Bla IS Gilasa 5i ) Ll S 2 S el S5 e 21961
(Cll Report, 1983, p.86) Buila LS cuns
Family Court has no power to pass injunctions/stay any
proceedings pending before the Chairman union council or pending
at any other forum under Section 22 of the Act of 1964 which relates
to the issuance of injunctions/stay.
The CII in 1983 deliberated on this provision of the Act and stated
that this section should be amended:
8 S milan (S S (s la elile) BSa S8 S e dind S ey il
Jud o€ AL ae i (S Gl S 61961 mae Gl 8 Mo aluaoy sl
ot RIS S, S8 s elid oSa GBS (Jls S 5 0, S
il i A Cad S 61961 myme il 0l 8 ile alue Jui S . 5eS
Ardd Qe Sa ASLS sl g jsh Al S duwi S o S S Gl 2 e
- Selail 1S S MU S Gl e Adle (S dui S (e 2 )b S
(Cll Report, 1983, p.86)
Section 23 of the Act of 1964 talks about the validity of
marriage and says that it cannot be questioned in any court of law if
the marriage has been solemnized under MFLO 1961. The CII in
1983 deliberated on this provision of the Act and stated that this
section should be amended as follows:
Cani £1961 i)l onil 8 lle alue cad S 13 58 Gaa axdy Gl
LSl LY (g ielaw ) (e S8 lad oS Jlon S (5als 008 3 s
O3l o 0 o O Alule S G a5 (S 05l 03 T e LA
Glem S o0l S0 ) fua ) oS U g ey jshidle sl a
\SMJSJJJJ;CU;Q;LA}A& GGIUIQQSJSLLAIAMUC&U:\AUHJIS
e P8 i S i S I3 n K1 T el eaS o m ) M
23 ~2dy (S il aey S a5 i S e LS £ guie S 108 a2da oS
(Cl1 Report, 1983, pp.86-87) -S fildw (S 2 S # suia oS
Section 25 of the Act empowers the family court to act as a
district court for the purposes of the Guardian and Wards Act
(1890). The CIl in 1983 made the following recommendation for the
courts while exercising their functions under the Act of 1890:
Aol SO lliaS o (S G lu g dasi S (e pasa S 25
S Sy Mie a LS Blal ) ) 1S Gyl dlSal iy S8 S dlagils
-l U LS G e plie e (I 1S AL Glalsa
(Cll Report, 1983, pp.86-87)
Under Section 26 of the Act of 1964, the Government may,
by notification in the official Gazette, make rules to carry into effect
the provisions of the Act. But these rules cannot be inconsistent with
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the provisions of the Act itself. The CII in 1983 deliberated on this
provision and stated that this section should be amended as follow:
Ssa (il S o (Sa S (ol diad _Soga ol @ o s el e S
odla IS g Hsde S i Sesoila IS Gl e 2o ) B s il S
Ol 8 Bla3 IS (il 8 alan o9 nS o (SS9 e anda (sl i S
=S 0l el O (o e Gl B (e d S silalie b G 5 palial 50a
S S a8 jal el S GsiesSa Flhsa sl 6 S e Ay Sl Al s
S S8 dala o) giie s Jui s pe IS 5 a8 5 (S (Rules) Js o5 A8
NS el ) 0l s A3 s dealia o pd S (8 ASE (S (s auly
Gl S O 58 Gl S Can Sa s s il Ula LS e arda Gl (S 0 58 Al
G Gl AS 0 (S Gl 3 30 dai oS- o (o SRS S (i e e B
Cue 53 (oagae (Il mSh e Leaans ~ 0 5000 ST 2a (S 58 (Ll Gl S
rSaa bl 5 AS e a3 S O3l e (S S G o dals (S
e U LS o e w108 Jui o€ g S je 20 AL adatlisn (A58 Adlaie
-0 el Canlia )l Gl Sl (e ael B ) B8 S U
(Cll Report, 1983, p.90)
Initially, in the Schedule of the Family Courts Act of 1964, the
following were included:
i Dissolution of marriage
ii. Dower
iii. Maintenance
v, Restitution of conjugal rights
V. Custody of children
Vi. Guardianship

Later, the jactitation of marriage was also included in the schedule
in the year 1969 (Holz, 2022).

The subject of dowry was not in the domain of Family
Courts, and people used to file a case in civil courts, therefore, the
ClIl in 1983 suggested that the domain of family courts should be
extended to the subject of dowry (Ahmed & Boivin, 2018).
Therefore, based on this recommendation, it was included in Section
17-A of the Family Courts Act in 1997 (The West Pakistan Family
Courts (Sindh Amendment) Act, 1997). Since then, the case has
been dealt with by the family courts.

Conclusion

Since the establishment of the Council, it has given various
recommendations for the establishment of a few institutions,
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amendments in various laws, and enactment of new laws for family
issues. As discussed above, CIl has recommended changes in the
family laws as well. It has provided many recommendations for the
proper guidance of the executive, legislator, and judiciary which has
not been implemented so far. If suggestions of the council may be
incorporated, it will play an effective role in the betterment of
society and resolve the existing controversies.

The scope of the powers of the Council of Islamic Ideology
is just to provide guidelines to all the stakeholders to make new laws
and amend the laws as per the teachings of Islam. To that extent, ClII
is providing relevant, legal, and constitutionally sound
recommendations and has published its annual reports on the
subjects. The CII’s efforts in amendments to the Family Laws of
Pakistan are significantly reflected and discussed in this article. It is
concluded on this note that Cll has played a vital role in providing
recommendations to make family laws Islamic and constitutional in
light of Articles 2 and 227 of the Constitution of the Islamic
Republic of Pakistan (1973).
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